IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBI N SCALI S| and . CIVIL ACTI ON
JOHN SCALI S| :
vs. . NO. 05-CV-3413

LI MERI CK TOMWNSH P, W DOUG.AS :
VEAVER, OFFI CER ADAM MOORE, :
WALTER ZAREMBA, TOMNSHI P
MANAGER and JOHN DCE

VEMORANDUM AND ORDER

JOYNER, J. Novenber , 2005

Presently pending before the Court is the notion of the
defendants for dism ssal of the plaintiffs’ conplaint. Borrow ng
heavily fromthe Menorandum and Order which we issued on Apri

26, 2005 in the conpani on case of Schlichter v. Linerick

Township, et. al., Gv. A No. 04-4229, we shall grant the
def endants’ notion.

Hi story of the Case

Plaintiffs in this case are Robin Scalisi, a forner
adm ni strative assistant enployed by Linmerick Townshi p and her
husband, John Scalisi. Plaintiffs allege in their conplaint that
t hroughout the course of her enploynment with the township from
March, 2000 until Novenber, 2003, Ms. Scalisi was subjected to a
sexual Iy hostile work environnment created by the actions of

Li merick Township Police Oficer Adam Moore and Police Chief W



Dougl as Weaver and tol erated by Townshi p Manager Wl ter Zarenba.
Specifically, the Scalisis conplain that the sexually hostile
envi ronment was created by the follow ng incidents:

1. On February 14, 2003, Moore caused to be published in
the Pottstown Mercury Newspaper, a Valentine s Day nessage
whi ch stated: “Dear Sgt., Spring is right around the corner,
just like nme. Look outside, see a Robin by the tree. Love
Azalea.” (The plaintiff resides on Azalea Court in Linerick
Townshi p.)

2. On May 17, 2003, Waver and More caused a hotel room
key and package of condons to be placed on Sergeant
Schlichter’s personal Ford 150 truck which was found by
Sergeant Schlichter and his daughter

3. On May 19, 2003, ... a bunper sticker was placed by
Moore and/ or Weaver, on the right bunper of Schlichter’s
truck entitled “Ass, Gas, or Grass, Nobody R des for Free.”
4. On or about July 30, 2003, Moore nuailed an envel ope to
M's. Barbara Schlichter, which contained a photograph he had
taken of Sergeant Schlichter’s police vehicle parked outside
Plaintiff’s home on Azalea Court. The photograph stated in
witing at the bottom*“Bill |ying to Barb about why he’'s
parked in front of his girlfriend s house while on
duty. .. PRI CELESS.
5. This photograph was al so posted at the Linerick Township
Pol i ce Departnent Buil ding and vi ewed by numnerous enpl oyees
of Limerick Townshi p.

(Conpl ai nt, 9{s18-20, 26, 31, 36-38).

Plaintiffs allege that both they and Sgt. Schlichter reported

t hese incidents to Defendant Zarenba, who prom sed to | ook into

them and take appropriate action but neverthel ess did nothing.

(Conpl ai nt, 9Ys40-42). Ms. Scalisi alleges that she was so

severely enbarrassed and hum liated by these incidents of sexual

harassnment that her work performance was affected and the



conditions of her enploynent were altered. (Conplaint, {s21, 28,
33 39). When it becane apparent to wife-plaintiff that the
townshi p tol erated and pronoted sexual harassnment in the
wor kpl ace, she resigned her position. (Conplaint, f46). In
response to Plaintiff’s formal filing of a sexual harassnent
conplaint wwth the township, the township accused Plaintiff of
going to the newspapers. (Conplaint, s 47, 52).

Plaintiff received a Notice of Right to Sue fromthe Equal
Enpl oyment Opportunity Comm ssion (“EEOCC’) on June 2, 2005 and
this suit was thereafter comrenced on July 1, 2005 for the
defendants’ alleged violations of Title VII of the Cvil R ghts
Act of 1964, as anended, 42 U. S.C. 82000e, et. seq. and the
Pennsyl vani a Human Rel ati ons Act, (“PHRA’) 43 P.S. 8951, et.
seq., violations of her First Amendment rights under 42 U S. C
81983 and under Pennsyl vania common | aw for invasion of privacy,
placing her in a false light and for John Scalisi’s |oss of
consortium It is these clainms which Defendants now seek to
di sm ss pursuant to Fed.R G v.P. 12(b)(6).

St andards Applicable to Rule 12(b)(6) Mbdtions

As a general rule, in considering notions to dism ss
pursuant to Fed. R Cv.P. 12(b)(6), the district courts nust
“accept as true the factual allegations in the conplaint and al
reasonabl e inferences that can be drawn therefrom” Allah v.

Seiverling, 229 F.3d 220, 223 (3d Cr. 2000)(internal quotations



omtted). See Also: Ford v. Schering-Plough Corp., 145 F. 3d 601,

604 (3d Gr. 1998). A notion to dismss may only be granted
where the allegations fail to state any clai mupon which relief

may be granted. See, Mirse v. Lower Merion School District, 132

F.3d 902, 906 (3d Gr. 1997). The inquiry is not whether
plaintiffs will ultimately prevail in a trial on the nmerits, but
whet her they should be afforded an opportunity to offer evidence

in support of their claims. |In re Rockefeller Center Properties,

Inc., 311 F.3d 198, 215 (3d Cir. 2002). Dy smssal is warranted
only “if it is certain that no relief can be granted under any

set of facts which could be proved.” Klein v. General Nutrition

Conpanies, Inc., 186 F.3d 338, 342 (3d G r. 1999)(internal

guotations omtted). It should be noted that courts are not
required to credit bald assertions or |egal conclusions
inproperly alleged in the conplaint and | egal concl usions draped
in the guise of factual allegations may not benefit fromthe

presunption of truthfulness. 1n re Rockefeller, 311 F.3d at 216.

A court may, however, | ook beyond the conplaint to extrinsic
docunents when the plaintiff’s clains are based on those

docunments. GSC Partners, CDO Fund v. Washi ngton, 368 F.3d 228,

236 (3d Gr. 2004); In re Burlington Coat Factory Securities

Litigation, 114 F.3d 1410, 1426. See Al so, Angstadt v. M dd-West

School District, 377 F.3d 338, 342 (3d Gr. 2004).

Di scussi on




A Plaintiff’s Cains for Retaliation and Hostile Wrk
Envi ronment under Title VIl and the Pennsyl vani a Human
Rel ati ons Act.

Title VII of the Cvil R ghts Act of 1964, as anended, 42
U S.C. 82000e-2 provides as follows, in relevant part:
(a) Enpl oyer practices
It shall be an unl awful enploynent practice for an enpl oyer-

(1) to fail or refuse to hire or to discharge any
i ndi vidual, or otherwi se to discrimnate against any
i ndividual with respect to his conpensation, terns,
conditions, or privileges of enploynent, because of such
i ndi vidual’s race, color, religion, sex, or national origin;
or

(2) tolimt, segregate, or classify his enpl oyees or
applicants for enploynent in any way whi ch woul d deprive or
tend to deprive any individual of enploynment opportunities
or otherw se adversely affect his status as an enpl oyee,
because of such individual’'s race, color, religion, sex, or
national origin.

(m Inpermssible consideration of race, color, religion,
sex, or national origin in enploynment practices

Except as otherwi se provided in this subchapter, an unl awf ul
enpl oynment practice is established when the conpl aini ng
party denonstrates that race, color, religion, sex, or
national origin was a notivating factor for any enpl oynent
practice, even though other factors also notivated the
practice.

Under 42 U. S.C. 8§2000e-3(a),

It shall be an unl awful enpl oynent practice for an enpl oyer
to discrimnate against any of his enpl oyees or applicants
for enpl oynent...because he has opposed any practice nmade an
unl awf ul enpl oynment practice by this subchapter, or because
he has nade a charge, testified, assisted, or participated
in any manner in an investigation, proceeding, or hearing
under this subchapter.



§955

Simlarly, the Pennsylvania Human Rel ations Act, 43 P.S.
provides in pertinent part,

It shall be an unlawful discrimnatory practice, unless
based upon a bona fide occupational qualification, or in the
case of a fraternal corporation or association, unless based
upon nenbership in such association or corporation, or
except where based upon applicable security regul ations
established by the United States or the Commonweal t h of
Pennsyl vani a:

(a) For any enpl oyer because of the race, color, religious
creed, ancestry, age, sex, national origin or non-job
related handi cap or disability or the use of a guide or
support ani mal because of the blindness, deafness, or
physi cal handi cap of any individual or independent
contractor, to refuse to hire or enploy or contract with, or
to bar or to discharge from enpl oynment such individual or
i ndependent contractor with respect to conpensation, hire,
tenure, terns, conditions or privileges of enploynent or
contract, if the individual or independent contractor is the
best abl e and nost conpetent to performthe services
requi red. The provision of this paragraph shall not apply,
to (1) operation of the ternms or conditions of any bona fide
retirement or pension plan which have the effect of a
m ni mum servi ce requirenent, (2) operation of the terns or
conditions of any bona fide group or enploye (sic) insurance
plan, (3) age limtations placed upon entry into bona fide
apprenticeship prograns of two years or nore approved by the
State Apprenticeship and Trai ning Council of the Departnent
of Labor and Industry, established by the Act of July 14,
1961... Notw t hst andi ng any provision of this clause, it
shall not be an unfair enploynent practice for a religious
corporation or association to hire or enploy on the basis of
sex in those certain instances where sex is a bona fide
occupational qualification because of the religious beliefs,
practices, or observances of the corporation, or
associ ati on.

(d) For any person, enployer, enploynent agency or | abor
organi zation to discrimnate in any nmanner agai nst any
i ndi vi dual because such individual has opposed any practice
forbidden by this act, or because such individual has nade a
charge, testified or assisted, in any manner, in any
i nvestigation, proceeding or hearing under this act.
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(e) For any person, enployer, enploynent agency, | abor
organi zation or enploye, to aid, abet, incite, conpel or
coerce the doing of any act declared by this section to be
an unl awful discrimnatory practice, or to obstruct or
prevent any person from conplying with the provisions of
this act or any order issued thereunder, or to attenpt,
directly or indirectly, to commt any act declared by this
section to be an unlawful discrimnatory practice.

As enployer liability under the Pennsylvania Human Rel ati ons
Act follows the standards set out for enployer liability under
Title VII, our analysis of plaintiffs’ Title VIl clains applies

with equal force to their PHRA clains. See, Knabe v. Boury

Corp., 114 F.3d 407, 410 (3d Cr. 1997); MCutcheon v. Sunoco,

Cv. A No. 01-2788, 2002 U.S. Dist. LEXIS 15426 (E.D. Pa. Aug.
16, 2002). A plaintiff nmay succeed on a Title VII discrimnation
cl ai m by producing direct evidence or circunstantial evidence of

discrimnation. Allen v. AMIRAK, 2005 U. S. Dist. LEXI S 19624,

*13-*14 (E.D.Pa. Sept. 6, 2005). In the absence of direct
evi dence of discrimnation, a plaintiff nay establish

di scrimnation through circunstantial evidence using the now
wel | -known, three-part fornula first articulated in McDonnel

Douglas v. Geen, 411 U S. 792, 93 S.Ct. 1817, 36 L.Ed.2d 668

(1973) and Texas Departnment of Conmunity Affairs v. Burdine, 450

U S 248, 101 S.C. 1089, 67 L.Ed.2d 207 (1981). 1d. Under this
formula, the plaintiff first has the burden of proving a prinma

faci e case! of discrimnation by the preponderance of the

! To establish a prima facie case, a plaintiff nust show
(1) that he belongs to a protected class, (2) that he was
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evi dence. Est abl i shnent of the prima facie case in effect
creates a presunption that the enployer unlawful |y discrim nated
agai nst the enpl oyee. Burdine, 450 U S. at 254, 101 S.Ct. at
1094. The presunption then places the burden upon the defendant
to produce an explanation to rebut the prina facie case, i.e.

t he burden of produci ng evidence that the adverse enpl oynent
actions were taken for a legitimate, nondi scrimnatory reason.

St. Mary's Honor Center v. Hicks, 509 U S. 502, 506-507, 113

S.C. 2742, 2747, 125 L.Ed.2d 407 (1993), citing Burdi ne, 450
US at 254, 101 S. .. at 1094. “I'f the defendant carries this
burden of production, the presunption raised by the prinma facie
case is rebutted and drops fromthe case” and the plaintiff then
has “the full and fair opportunity to denonstrate,” through
presentation of his own case and through cross-exam nation of the
defendant’s witnesses, that the proffered reason was not the true
reason for the enploynent decision.” Id., quoting Burdine, 450
U S at 255, 101 S.Ct. at 1094-1095.

To establish a prina facie case of retaliation under Title

VIl, a plaintiff nust denonstrate that: (1) she engaged in

qualified for the job at issue (3) that despite his
qualifications, he suffered an adverse enpl oynent decision (i/.e.,
was not hired, was term nated, not pronoted, etc.) and (4) that
non- menbers of the protected class were treated nore favorably.
See, McDonnell Douglas, 411 U.S. at 802; Burdine, 450 U.S. at
252-253; Delli Santi v. CNA Insurance Co., 88 F.3d 192, 198 (3d
Cr. 1996); Fuentes v. Perskie, 32 F.3d 759, 764 (3d Cir. 1994).




protected activity, (2) the defendant took an adverse enpl oynent
action against her, and (3) that a causal |ink exists between the

protected activity and the adverse action. Kachmar v. Sungard

Data Systens, Inc., 109 F. 3d 173, 177 (3d Gr. 1997); Allen v.

AMIRAK, 2005 U.S. Dist. LEXIS 19624 at *30. To nmke out a prina
faci e case of hostile work environnment, a plaintiff nust show

(1) that she suffered intentional discrimnation because of her
menbership in a protected class, (2) the discrimnation was
pervasive and regular, (3) the discrimnation detrinmentally
affected her, (4) the discrimnation would detrinentally affect a
reasonabl e person of the sane protected class in that position,
and (5) the existence of respondeat superior liability. Verdin

v. Weeks Marine, Inc., No. 03-4571, 2005 U. S. App. LEXIS 2649 at

*7-*8 (3d Cir. Feb. 16, 2005); Shesko v. City of Coatesville, 292

F. Supp.2d 719, 725 (E. D.Pa. 2003). I n determ ni ng whet her an
environment is sufficiently hostile or abusive, courts |look to
the totality of the circunstances, including the frequency of the
di scrimnatory conduct, its severity, whether it is physically
threatening or humliating, or a nere offensive utterance, and
whet her it unreasonably interferes with an enpl oyee’s work

per f or mance. Nati onal Railroad Passenger Corporation v. Mbrgan,

536 U.S. 101, 116-117, 122 S.Ct. 2061, 2074, 153 L.Ed.2d 106

(2002); Shesko, supra, quoting Faragher v. Cty of Boca Raton,

524 U.S. 775, 787-788, 118 S.Ct. 2275, 141 L.Ed.2d 662 (1998).



To qualify for relief under Title VII, however, the plaintiff
must show that the harassing behavior was “sufficiently severe or
pervasive to alter the conditions of enploynent,” and thus a
“mere utterance of an epithet which engenders offensive feelings
in an enpl oyee does not sufficiently affect the conditions of

enpl oynent to inplicate Title VII.” Morgan, 536 U. S. at 117, 122

S.C. at 2073 and Harris v. Forklift Systens, Inc., 510 U. S. 17,

21, 114 S.Ct. 367, 370, 126 L.Ed.2d 295 (1993), both quoting

Meritor Savings Bank, FSB v. Vinson, 477 U S. 57, 67, 106 S. C

2399, 92 L.Ed.2d 49 (1986).

Applying these principles to the case at hand, we note that
Plaintiff’s hostile work environnment and retaliation clains, |ike
Sergeant Schlichter’s, are prem sed upon the publication of a
Val entine’s Day nessage in the Pottstown Mercury newspaper, the
pl acement of a bunper sticker, hotel key and condom on Ser geant
Schlichter’s personal vehicle and on the mailing and posting of
t he phot ograph of the Sergeant’s truck in front of Plaintiff’s
home. Again, as we opined in our earlier Menorandumin the
Schlichter case, while we find these incidents to be rude and
i nappropriate, they occurred sporadically over a nore than six
month period of tine and we cannot find themto be so severe as
to alter the ternms of wwfe-Plaintiff’s enploynment or to nake her

wor ki ng conditions so intolerable that the average reasonabl e
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person in her position would have felt forced to resign.? In
addi tion, although Plaintiff’s conplaint contains allegations
that Sgt. Schlichter was threatened with and retaliated agai nst
by the Townshi p defendants for speaking out about the incidents
whi ch he believed had the effect of sexually harassing Plaintiff,
there are no avernents that the plaintiff herself was ever
retaliated against for bringing the incidents at issue to the
attention of Defendant Zarenba. W therefore find that the
conplaint here fails to plead valid hostile work environnent
and/or retaliation causes of action under Title VII and the PHRA
and thus we shall dismss Counts I, Il and VIl of the Plaintiffs’
conpl ai nt.

B. Plaintiffs’ Cdains Under 42 U S.C. 81983

Def endants al so nove for the dism ssal of Plaintiffs’ clains
under 42 U.S.C. 81983 for the defendants’ alleged deprivation of
her First Amendnent rights to hold enploynment w thout
infringenment of her rights to freedom of speech, assenbly and
associ ati on.

Specifically, Section 1983 provides, in relevant part:

2 W again note that under the constructive discharge
doctrine, an enployee’'s reasonabl e decision to resign because of
unendur abl e working conditions is assimlated to a fornmal
di scharge for renedi al purposes. Pennsylvania State Police v.
Suders, 542 U.S. 129, 124 S.C. 2342, 159 L.Ed.2d 204 (2004).

The inquiry is an objective one—whet her working conditions becane
so intolerable that a reasonabl e person in the enpl oyee’s
position would have felt conpelled to resign. 1d.

11



Every person who, under color of any statute, ordinance,
regul ati on, custom or usage, of any State or Territory, or
the District of Colunbia, subjects, or causes to be

subj ected, any citizen of the United States or other person
within the jurisdiction thereof to the deprivation of any
rights, privileges, or imunities secured by the
Constitution and |laws, shall be liable to the party injured
in an action at law, suit in equity, or other proper
proceedi ng for redress, except that in any action brought
against a judicial officer for an act or om ssion taken in
such officer’s judicial capacity, injunctive relief shal

not be granted unless a declaratory decree was viol ated or
declaratory relief was unavail abl e..

It has been noted that the purpose of 81983 is to deter state
actors fromusing the badge of their authority to deprive
i ndi viduals of their federally guaranteed rights and to provide

relief to victins if such deterrence fails. Watt v. Cole, 504

U S. 158, 161, 112 S. C. 1827, 1830, 118 L.Ed.2d 504 (1992).
Section 1983 is thus not itself a source of substantive rights
but rather provides a cause of action for the vindication of

federal rights. Rinker v. Sipler, 264 F.Supp.2d 181, 186

(M D. Pa. 2003), citing G ahamv. Connor, 490 U S. 386, 393-394,

109 S.Ct. 1865, 104 L.Ed.2d 443 (1989).

To make out a claimunder Section 1983, a plaintiff nust
denonstrate that the conduct of which he is conplaining has been
comm tted under color of state or territorial law and that it
operated to deny hima right or rights secured by the

Constitution or laws of the United States. Gonez v. Tol edo, 446

U S. 635, 640, 100 S.Ct. 1920, 1923, 64 L.Ed.2d 572 (1980);
Saneric Corp. v. Gty of Philadelphia, 142 F.3d 582, 590 (3d G

12



1998); Mbore v. Tartler, 986 F.2d 682, 686 (3d G r. 1993).

It is true that |ocal governing bodies may be sued directly
under 81983 for nonetary, declaratory or injunctive relief where
the action that is alleged to be unconstitutional inplenents or
executes a policy statenent, ordinance, regul ation, decision, or
custom whet her officially adopted or informally approved through
t he governnment body’s offices and/or official decision-naking

channel s. Monell v. New York City Departnent of Social Services,

436 U.S. 658, 690, 98 S.Ct. 2018, 2035-2036, 56 L.Ed.2d 611
(1978). However, a nunicipality can not be held liable solely on
the basis of its enployees’ or agent’s actions under the doctrine

of respondeat superior. Board of County Conm ssioners of Bryan

County v. Brown, 520 U S. 397, 403, 117 S.C. 1382, 1388, 137

L. Ed. 2d 626 (1997); Must v. West Hills Police Departnent, No. 03-

4491, 2005 U. S. App. LEXIS 4504 at *15 (3d Cr. March 16, 2005).
Instead, the plaintiff nmust also denonstrate that, through its

del i berate conduct, the nunicipality was the “noving force”

behind the injury alleged. Bryan County, 520 U. S. at 404, 117

S .. At 1388. That is, a plaintiff nust show that the nunici pal
action was taken with the requisite degree of culpability and
nmust denonstrate a causal |ink between the mnunicipal action and
the deprivation of federal rights. 1d. In other words, to
recover against a municipality, a plaintiff nmust denonstrate that

muni ci pal policymakers, acting with deliberate indifference or

13



reckl ess indifference, established or maintained a policy or
wel | -settl ed custon? which caused a nunicipal enployee to violate
plaintiffs’ constitutional rights and that such policy or custom

was the noving force behind the constitutional tort. Padilla v.

Township of Cherry Hill, No. 03-3133, 110 Fed. Appx. 272, 278 (3d

Cir. Cct. 5, 2004).

In Counts Ill and IV of their Conplaint, plaintiffs assert
that the defendants violated Ms. Scalisi’s right to hold
enpl oynment w thout infringenent of her First Amendnent rights to
freedom of speech, assenbly and associ ation, that Defendants
intentionally, wilfully and recklessly engaged in a pattern of
harassnent creating a hostile work environnment designed to deny
Plaintiff her First Amendnent rights to freedom of speech,
assenbly and association, and that the defendants’ actions “were
designed to penalize and retaliate against Plaintiff for her
exerci se of fundanmental First Amendnent rights and to prevent
Plaintiff from opposing and reporting practices of sexual
discrimnation and retaliation policies and practices of the

Townshi p, which are a matter of public concern to the citizens of

3 “Policy” is said to be nade when a deci si onmaker
possessing final authority to establish nunicipal policy with
respect to an action issues an official proclamation, policy or
edict. “Custons” are practices of state officials so permanent
and well-settled as to virtually constitute law. Berg v. County
of Allegheny, 219 F.3d 261, 275 (3d G r. 2000), quoting Penbaur
v. Gty of Gncinnati, 475 U. S. 468, 481, 106 S.C. 1292, 89
L. Ed. 2d 452 (1986), Mnell, 436 U S. at 691, 98 S.Ct. 2018;
Kneipp v. Tedder, 95 F.3d 1199, 1212 (3d Cir. 1996).
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the Township and to the citizens of the Commonweal th of
Pennsyl vani a.” (Conpl ai nt, 9s81-83).

It has long been held that a state cannot condition public
enpl oynent on a basis that infringes the enployee’s
constitutionally protected interest in freedom of expression.

Conni ck v. Myers, 461 U. S. 138, 142, 103 S.C. 1684, 1687, 75

L. Ed. 2d 708 (1983), citing, inter alia, Branti v. Finkel, 445

U S. 507, 515-16, 100 S.Ct. 1287, 1293, 63 L.Ed.2d 574 (1980),

Perry v. Sinderman, 408 U.S. 593, 597, 92 S. Ct. 2694, 2697, 33

L. Ed. 2d 570 (1972) and Pickering v. Board of Education, 391 U S

563, 88 S.Ct. 1731, 20 L.Ed.2d 811 (1968). To be protected by
the First Anendnent, speech by a governnment enpl oyee nust be on a
matter of public concern and the enployee’s interest in
expressing hinself on a given matter nust not be outwei ghed by
any injury the speech could cause to the interest of the state,
as an enployer, in pronoting the efficiency of the public

services it perfornms through its enployees. Waters v. Churchill,

511 U. S. 661, 668, 114 S.Ct. 1878, 1884, 128 L. Ed.2d 686 (1994),
quoting Connick, 461 U S. at 142 and Pickering, 391 U S. at 568.
A bal ance nust therefore be struck between the interests of
the enpl oyee as a citizen in commenting upon matters of public
concern and the interest of the state, as an enployer, in
pronoting the efficiency of the public services it perforns

through its enployees. Connick, supra., quoting Pickering, 391
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US at 568, 88 S.C. At 1734. |In performng this bal ancing, the
manner, time, place and entire context of the expression are

relevant. Swartzwelder v. MNeilly, 297 F.3d 228, 235 (3d G

2002), citing Connick and Waters, both supra. Oher pertinent
consi derations include “whether the statenent inpairs discipline
by superiors or harnony anong co-workers, has a detrinental

i npact on close working relationships for which personal |oyalty
and confidence are necessary, or inpedes the performance of the
speaker’s duties or interferes wwth the regul ar operation of the

enterprise.” |1d., quoting Rankin v. MPherson, 483 U S. 378,

388, 107 S.C. 2891, 97 L.Ed.2d 315 (1987). 1In order to show a
First Amendnent violation, the burden is on the public enployee
to show that his conduct was constitutionally protected and that

this conduct was a substantial or notivating factor in the

enpl oyer’ s adverse enpl oynent decision. M. Healthy Cty Board

of Education v. Dovle, 429 U S. 274, 287, 97 S.Ct. 568, 573, 50

L. Ed.2d 471 (1977). |If the enployee carries that burden, the
enpl oyer nust show by a preponderance of the evidence that it
woul d have reached the sanme decision as to the enpl oyee even in

t he absence of the protected conduct. Crawford-El v. Britton,

523 U. S. 574, 592, 118 S.Ct. 1584, 1594, 140 L.Ed.2d 759 (1998);

M. Healthy, supra. Were, however, a public enployee speaks not
as a citizen upon matters of public concern but instead as an

enpl oyee upon matters only of personal interest, absent the nost
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unusual circunstances, a federal court is not the appropriate
forumin which to review the wi sdom of a governnent enpl oyer’s

personnel decision. Swartzwelder, 297 F.3d at 235.

Li kewi se, a public enployee has a constitutional right to
speak on matters of public concern without fear of retaliation.

Bal dassare v. State of New Jersey, 250 F.3d 188, 194 (3d Cr

2001). A public enployee’'s retaliation claimfor engaging in
protected activity nust al so be evaluated under a three-step

process. Green v. Phil adel phia Housing Authority, 105 F. 3d 882,

885 (3d CGr. 1997). First, the enpl oyee nust denonstrate that

t he speech involves a matter of public concern and the enpl oyee’ s
interest in the speech outwei ghs the governnent enpl oyer’s
countervailing interest in providing efficient and effective

services to the public. Curinga v. Gty of Cdairton, 357 F.3d

305, 310 (3d Cir. 2004) citing Pro v. Donatucci, 81 F.3d 1283,

1288 (3d Cir. 1996). See Also, Anbrose v. Township of Robinson,

303 F.3d 488, 493 (3d Cr. 2002). Next, the speech nust have
been a substantial or notivating factor in the all eged

retaliatory action. 1d., citing Baldassare, 250 F.3d at 194-195.

Finally, the enployer can show that it woul d have taken the
adverse action even if the enployee had not engaged in the

protected conduct. 1d. See Also, Qber v. Evanko, No. 02-3725,

80 Fed. Appx. 196, 199-200, 2003 U.S. App. LEXIS 23040 (3d Gr
Cct. 31, 2003); Bounds v. Taylor, No. 02-2644, 77 Fed. Appx. 99,
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102, 2003 U.S. App. LEXIS 20631 (3d Cir. Sept. 18, 2003). The
second and third factors are questions of fact, while the first
factor is a question of law. Curinga, 357 F.3d at 310, citing
Pro, 81 F.3d at 1288.

Al though not entirely clear, it appears fromthe conpl ai nt
in this case that the plaintiffs are basing their First Amendnent
clains upon the report which they nade to Defendant Zarenba, in
their “pronpt personal neeting” with himat which tine they
“spoke out against” the sexual harassnent. “A public enployee’s
speech involves a matter of public concern if it can be fairly
considered as relating to any matter of political, social or
ot her concern to the community,” such as if it attenpts to bring
to light actual or potential wongdoing or breach of public trust

on the part of governnent officials.” Baldassare, 250 F.3d at

195. Speech by public enployees is not considered to be on a
matter of public concern when it is “upon matters only of

personal interest.” Costenbader-Jacobson v. Pennsyl vani a

Depart ment of Revenue, 227 F. Supp.2d 304, 311 (M D. Pa. 2002),

quoting Czurlanis v. Al banese, 721 F.2d 98, 103 (3d G r. 1983).

Cenerally, “speech disclosing public officials’ msfeasance is
protected while speech intended to air personal grievances is

not.” Id., quoting Swineford v. Snyder County, 15 F.3d 1258,

1271 (3d Cir. 1994). As the Third Crcuit has found that

conplaints of racial and/or sexual discrimnation and harassnent
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may constitute speech on a matter of public concern as a matter
of law, where the content of the conplaints, if made public,
“woul d be relevant to the electorate’s evaluation of the
performance of the office of an elected official,” we find that
the plaintiffs here have pled sufficient facts to satisfy the
“public interest” requirenent for pleading a clai munder the

Fi rst Anendment. See, Azzaro v. County of Allegheny, 110 F. 3d

968, 978 (3d Cr. 1997); Bianchi v. Gty of Philadel phia, 183

F. Supp. 2d 726, 745 (E.D.Pa. 2002).

As in Sergeant Schlichter’s case, Defendants’ submt that
Plaintiff’s First Anendnent claimfails because the second step*
of the test cannot be satisfied by the facts as all eged here.
Agai n, whil e Defendants recogni ze that an adverse enpl oynent
action short of actual termnation is potentially actionable by a
public enpl oyee, they urge the court to find that the actions
whi ch they all egedly undertook against the plaintiffs here were
so trivial as to not be adverse or actionable.

Determ ning whether a plaintiff’s First Amendnent rights
were adversely affected by retaliatory conduct is a fact

intensive inquiry focusing on the status of the speaker, the

“ This step actually contains two separable inquiries: “Did
t he defendants take an action adverse to the public enployee and,
if so, was the notivation for the action to retaliate against the
enpl oyee for the protected activity.” Miti v. Schmdt, No. 03-
1206, 96 Fed. Appx. 69, 74, 2004 U.S. App. LEXIS 7933, *12 (3d
Cir. April 21, 2004), quoting Merkle v. Upper Dublin School
District, 211 F.3d 782, 800, n.3 (3d G r. 2000).
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status of the retaliator, the rel ationship between the speaker
and the retaliator and the nature of the retaliatory acts.

Brennan v. Norton, 350 F.3d 399, 419 (3d G r. 2003), quoting

Suarez Corp. v. Industries v. McGaw, 202 F.3d 676, 686 (4th Gr.

2000). Consequently, to properly bal ance these interests, courts
have required that the nature of the retaliatory acts commtted
by a public enpl oyer be nore than de mninus or trivial. |d.

The critical question is whether the retaliatory act would be
likely to “deter a person of ordinary firmess” from exercising

his or her First Amendnent rights. Schneck v. Saucon Valley

School District, 340 F. Supp.2d 558, 569 (E.D.Pa. 2004), quoting

Suppan v. Dadonna, 203 F.3d 228, 235 (3d Cr. 2000). Thus, a

public enployer may be said to have adversely affected an

enpl oyee’ s First Amendnent rights when it refuses to rehire an
enpl oyee because of the exercise of those rights or when it makes
deci sions which relate to pronotion, transfer, recall and hiring,
based on the exercise of an enployee’s First Amendnent rights.

Brennan, supra., quoting Suarez, also supra. On the other hand,

courts have declined to find that an enployer’s actions have
adversely affected an enpl oyee’ s exercise of his First Amendnent
rights where the enployer’s alleged retaliatory acts were
criticism false accusations, or verbal reprimands. |d. See

Al so, MKee v. Hart, Cv. A No. 3:CV-02-1910, 2004 U.S. Dist.

LEXI S 11685 at *24 (M D. Pa. Feb. 12, 2004); Young v. Bensal em

20



Township, Cv. A No. 04-1292, 2004 U S. Dist. LEXIS 15412
(E.D.Pa. July 23, 2004).

In reviewng the Scalisis’ conplaint in conjunction with the
foregoing principles, we nust agree with the defendants that the
publication of the nessage in the newspaper, the placenent of the
condons, note and bunper sticker upon Plaintiffs’ truck and the
posting of the photograph in the township building, are little
nmore than trivial annoyances not severe enough to cause
“reasonably hardy individuals to refrain from protected
activity.” Miti, 96 Fed. Appx. at 74. Moreover, in as nuch as
it appears that the one and only tinme that either of the
plaintiffs in this case “spoke out” against these all eged
i ncidents of sexual harassnment was after they occurred and since
t he defendants here are alleged to have retaliated agai nst
Sergeant Schlichter only, we can reach no ot her concl usion but
that the plaintiffs in this case have failed to state a claim
upon which relief may be granted agai nst Defendants for unl awf ul
retaliation against Plaintiffs for exercise of their First
Amendnent rights. Accordingly, the notion to dismss is also
granted as to Counts Il and IV.

C. Plaintiffs’ Remaining State Law C ains for Invasion of
Privacy, Placing Plaintiffs in False Light and Loss of
Consortium

In Counts V, VI and VIII Plaintiffs assert clains under

Pennsyl vani a state | aw for invasion of privacy, false Iight and
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| oss of consortium In light of our dism ssal of all of the
plaintiffs’ federal |aw clains, we decline to exercise

suppl enental jurisdiction over these remaining state | aw cl ai ns.
We shall therefore dismss these clains as well, albeit w thout
prejudice to the plaintiffs’ right to re-file themin the Court
of Common Pl eas of the appropriate county should they so choose.

See Cenerally, 28 U S.C. 81367(c).

An order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBI N SCALI S| and . CIVIL ACTI ON
JOHN SCALI S| :
vs. . NO. 05-CV-3413

LI MERI CK TOMWNSH P, W DOUG.AS :
VEAVER, OFFI CER ADAM MOORE, :
WALTER ZAREMBA, TOMNSHI P
MANAGER and JOHN DCE

ORDER

AND NOW this day of Novenber, 2005, upon
consi deration of Defendants’ Mtion to Dismss Plaintiffs’
Conpl aint and Plaintiffs’ Response thereto, it is hereby ORDERED
that the Motion is GRANTED and the Plaintiffs’ Conplaint is
DI SM SSED i n accordance with the rationale set forth in the

precedi ng Menor andum Qpi ni on.

BY THE COURT:

J. CURTIS JOYNER, J.
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